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—The MAILING DATE of this communication appears on the cover sheet beneath the correspondence address^ 
Period for Reply 



MQNTH(S^ FROM THE MAILING DATE 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE. 
OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed after SIX (6) MONTHS 
from the mailing date of this communication. 

- If the period for reply spedfied above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, such period shall, by default, expire SIX (6) MONTHS from the mailing date of this communication . 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 



Status 

«^^esponsive to communication(s) filed on. 

□ This action is FINAL. 

□ Since this application is In condition for allowance except for fomnal matters, prosecution as to the merits Is closed in 
accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 ; 453 O.G. 213. 



Disposition of Claims 

'^!aim(s) ^^^^"^ 



Of the above claim(s) 

□ Claim(s) 

^^a\m(s) — X- 

□ Claim(s) 

□ Claim(s) 



1^ 



. is/are pending in the application. 

is/are withdrawn from consideration. 
. is/are allowed. 

is/are rejected. 

. is/are objected to. 

- are subject to restriction or election 
requirement. 



Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The proposed drawing conrection, filed on is □ approved □ disapproved. 

□ The drawing(s) filed on Is/are objected to by the Examiner. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 (aHd) 

□ Acknowledgment Is made of a claim for foreign priority under 35 U.S.C. § 11 9(a)-(d). 

□ All □ Some* □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) 



□ received in this national stage application from the Intemational Bureau (PCT Rule 1 7.2(a)). 

^Certified copies not received: 

Attachment(s) 



l^nfonnation Disclosure Statement(s). PTO-1449, Paper No(s). 

a5^otice of Reference(s) Cited. PTO-892 

□ Notice of Draftsperson's Patent Drawing Review. PTO-948 



□ Interview Summary, PTO-413 

□ Notice of Infonmal Patent Application, PTO-152 

□ Other 
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DETAILED ACTION 



1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude widi one or more claims particularly pointing out and 
distinctly claiming die subject matter v\4iich the ^plicant regards as his invention. 

2. Claims 2, 1 1, 17, 18 and 20 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

There is no antecedent basis: in claim 1 for '^e elastomer", 'the softener" or 'the 
emulsifier" (claim 2) and in claim 18 for "he chewing gum formulation" (claim 18) and the water 
soluble portion" (claim^O). 

Further each of claims 2, 1 1 and 17 does not further limit the claim fi:om which each 
depends, i.e. claim 1, 8 and 14, respectively. In each of claims 2, 1 1 and 17 the range of 
emulsifier is not within the range for the lecithin Recited in claims 1, 8 and 14, respectively. 
Corrections are required without new matter. 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless 

(b) die invention was patented or described in a printed publication in Ms or a foreign country or in public use or 
on sale b this country, more than one year prior to die date of application for patent in the United States. 
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4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forlb in 
section 102 of this title, if the differences between the subject matter sought to be patented and the pnor art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in v»4iich fte invention was made. 

5. Claims 1-6 and 14-20 are rejected under 35 U.S.C. 102(b) as being clearly anticipated by 
C > '^heruk^et d (^iK Sis. 5 and 6 and Table III Run D), Cherukuii et al (4,794, 003, cols. 2, 

6,7 and 8) or D' AMELIA et al (cols. 3,5,6 and 10). 

Each reference discloses a sugar-free chewing gum composed of a chewing gum base 
including an elastomer, a softener, an emulsifier, up to 10^ lecithin, an elastomer solvent and a 
resin as claimed in applicant's claim 5. Each component is present in an amount as claimed by 
applicant. Each disclosed gum base is absent a filler, ^er, when the gum base is mixed with 
tiie water soluble portion in each patent, lecithin will be added to the water soluble portion. 
6 Claims 8-13 are rejected under 35 U.S.C. 103(a) as being unpatentable over Cherukuri et 
al (4,518, 61^, Cherukuri et al (4,794,003) or D' AMELIA et al. Finding tiie optimum amount of 
lecithin to include in the gum base««Duld require nottiing more tiian routine experimentation by 
one reasonable skilled in this affc. 

7. Claim7is rejectedunder 35 U.S.C. 103(a) as being unpatentable over Cherukuri etal 
(4,518,615), Cherukuri et al (4, 794, 003) or D' AMELIA et al in view of Klose et al. 



Application/Control Number: 09/648,033 ^ 
Art Unit: 1761 

It would have been obvious to include an antioxidant and colorant in the gum base of each 
primary reference since such components are conventional in gum bases containing no added 
fillers and including lecithin, as evidenced by Klose et al (cols. 2 and 6). 

8 The nonstatutory double patenting rejection is based on a judicially created doctiine 
grounded in pubHc poHcy (a poUcy reflected in the statiite) so as to prevent the unjustified or 
Tpmper timewise exter^ion of the "right to exclude" granted by a patent and to Prevent possible 
Esment by multiple assignees. See /« re Goodman, 11 F.3d 10^ 29 USPQ2d 2010 (Fed. 
Cir 1993)- InreLongi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Onnm 6S6 
F 2d 937 214 USPQ 761 (CCPA 1982); In re Vogel, All F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969)^ 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) may be used to 
overcome an actiial or provisional rejection based on a nonstatiitory double patenting ground 
provided the conflicting appUcation or patent is shown to be commonly owned with this 
appUcation. See 37 CFR 1.130(b). . ^ • ♦ 

Effective January 1, 1994, a registered attomey or agent of record may ^Jf^^ 
disclaimer. A terminal disclaimer signed by tiie assignee must fiiUy comply with 37 CFR 3.73(b). 

9. Claims 1-20 are provisionally rejected under flie judicially created doctiine of 

obviousness-type double patenting as being unpatentable over claims 1-16 of copending 

AppUcation No. 09/648,028 in view of Cherutam et al (4,518,615), Cherukuri et al (4, 794, 003) 

or D' AMELIA et al. It would have been obvious' to include lecifliin in tiie gum base clainj^in 

09/648,028 since lecifliin is a conventional component of chewing gum base^as evidenced by each 

secondary reference!. 

This is a provisional obviousness-type double patenting rejection. 
10. Any inquiry concerning tiiis communication or earUer communications fi:om ttie examiner 
should be directed to Arttiur Corbin whose telephone number is (703) 308-3850. The examiner 
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Art Unit: 1761 

can normally be reached on Monday-Thursday from 9:30 AM to 7:00 PM. The examiner can also 
be reached on altemate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Gabriella Brouillette, can be reached on (703) 308-0756. The fex phone number for the 
organization where this application or proceeding is assigned is (703) 3Q5-3602. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-0661 . 



Corbin/af 




February 14, 2001 



PRIMARY EXAMINER 



